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Absiract

In recent years, cultural heritage legislation and policy has notably undergone
change or review in many states across Australia. Many of these changes have been
in response to efforts to balance the requirements of archaeological assessment with
community concerns.

Researching and establishing significance (value) has and continues to be focal to
heritfage management within an impact assessment framework. While standard
significance assessment frameworks address multiple values, in some recent cultural
heritage policy, archaeological (scientific) values are often perceived as in conflict
with cultural (social) values (this has been particularly noted within recent New South
Wales and Queensland policies, for example: New South Wales: Aboriginal cultural
heritage consultation requirements for proponents 2010 (ACHCRs) (DECCW, 2010),
Guide to investigating, assessing and reporting on Aboriginal cultural heritage in NSW



(OEH 2011) and the Code of Practice for Archaeological Investigation of Aboriginal
Objects in NSW (DECCW 2010) and Queensland, Department of Aboriginal Torres
Strait Islander Partnerships (DATSIP), Aboriginal Cultural Heritage Act 2003 - Duty of
Care Guidelines).

Using recent case studies of our work, this paper looks at how these perceived
conflicts can be managed within an impact assessment framework to provide well
supported values assessments and defendable management recommendations in
the face of changing values and dynamic community expectations.
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Cultural heritage practice & policy

" |mpact assessment context
= Heritage values (significance)
= Archaeological and community focus
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Tangible vs intangible heritage

e

CULTURAL HERITAGE CONNECTIONS

3

2]
.

Moidineometwnbyudngmmm.

€

v
sleds 9215 uresn

placing scale in picture area. Fine-focus on GSA seal.

s

T ;’
‘N 2

VIRTUSHERITAGE



Burra Charter

ULTURAL HERITAGE CONNECTIONS

DEVELOP POLICY

MANAGE IN
ACCORDANCE
WITH POLICY

UNDERSTAND THE PLACE

Define the place and its extent
Investigate the place: its history, use,

associations, fabric
Articles 5-7, 12, 26
ASSESS CULTURAL SIGNIFICANCE

Assess all values using relevant criteria
Develop a statement of significance
Article 26

IDENTIFY ALL FACTORS AND ISSUES

Identify obligations arising from significance

Identify future needs, resources, opportunities
and constraints, and condition

Articles 6, 12

DEVELOP POLICY
Articles 6-13, 26

PREPARE A MANAGEMENT PLAN

Define priorities, resources, responsibilities

and timing
Develop implementation actions
Articles 14-28

IMPLEMENT THE MANAGEMENT PLAN

MONITOR THE RESULTS
& REVIEW THE PLAN
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1) Historic value
2) Rarity

Cultural significance (Burra Charter) R
3) Scientific/research value

“aesthetic, historic, scientific, social or spiritual value 4)

-, Representativeness
for past, present or future generations

5) Aesthetic value
6) Technical value
7) Cultural/social
8) Associative value

9) Indigenous value
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* Environmental Planning & Assessment Act 1979, Parts 3,4 & 5

* National Parks & Wildlife Act 1974 — (Protection for Aboriginal objects)
* National Parks and Wildlife Amendment Act 2010

e Aboriginal Land Rights Act 1983

 Commonwealth Native Title Act 1993

* Environmental Protection and Bio-Diversity Conservation Act, 1999

 OEH/NP&WS Policy & Guidelines



NP&W Act 1974
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An Aboriginal object is:

“any deposit, object or material evidence (not being a handicraft made for
sale) relating to Aboriginal habitation of the area that comprises NSW, being
habitation before or concurrent with the occupation of that area by persons

of non-Aboriginal extraction, and includes Aboriginal remains” (NPW Act:
1974).
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NSW Law reform
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Anyone proposing
to undertake ground
disturbance works is
required to be duly diligent

v will the
Will the activity involve
Is the activity exempt under achﬁvily mve - r'::rem “t'lav;l ai'sw ., Che;:g:?;:\m
the ACH Act or Regulation, arm that is s, es ~
or any other NSW or > more than —> low-impact — ‘i:l:o::-‘:(i:z
Commonwealth Act? trivial or activity 1 >
negligible? listed in the value area
regulation?
lm
No No Yes

Proponent has
established there are

no further legal <

Is the activity
inanarea
where a

S has besa M 5 Theactivityisinan incomplete andfor high-significance area

and no ACH v
values remain
to consider?

Proponent contacts the relevant Local ACH Committee

¥

The Local ACH Committee provides formal notice of
engagement within the mandatory timeframe (10 days)

ACH requirements
to be met

Unexpected find.

|

Proceed with caution

Stop works. Check the

PolM's requirements,

<« > then proceed

accordingly (10 days
to manage find)

v

No response is received The proponent and Local ACH Committee meet to develop
within mandatory a Project Agreement within the mandatory timeframe
timeframe. Complete < (10 days). Must discuss the project’s needs, cultural needs,
step with heritage assessment needs, methodclogies to be applied,
advisor before protocols and the poject.
proceading to
next step. +

Undertake {arch logical, anthr logical,
community etc) and reporting within the imeframes

agreed in previous step

v

Agreement cannot be reached

If a dispute over a
Project Agreement arises, either
party may seek assistance from
an approved independent dispute
resolution service,
A resolution is required within
a mandatory 35-day
timeframe

If unresolved within

timeframes, proceed with
caution according to the
PoM’s requirements

Key:

Reporting from the previous step is finalised.
Proponent and Local ACH Committee negotiate, update
and agree on relevant conditions for the final Project
Agreement within the mandatory timeframe
(20 days from date of receipt)**

¥

Provide a copy of the
Project Agreement to
— the ACH Register within *—
mandatory timeframe
{10 cays)

Local ACH Committee
and proponent finalise and agree on
the Project Agreement#

|

Mediated Projoct Agreement

ACH ~ Aboriginal Cultural Meritage

ACH Register — a statutory database for all ACH informamion

Heritage Addisor — a suitably qualified person with a discipine cirectly refevant to the managerent of Aboriginal cultural heritage.

Local ACH Committee - 10 Aboriginal aulteral knoatedge holders who have the right to speak on that specfic Country for al ACH matters
PoM — A Plan of Managemert outines the ADH values and the associated protocols for managing the values contained within the boundary
Project Agreement ~ a legal document that stipulates how the ACH values in a project area are to be managed.

Any conditions in the Project Agreement must be in accordance with the PobM requirements.

Propoaent ~ A person undertaking an activity, for the ofa ar 54 .

> Work proceeds as per the final Project Agreement

Notes:

“DVarys’ im all references 1o mandatory tmeframes relate to working days

* *If agreement on the Project Agreement s unlikely to be reached within the mandatory 20 days, a request for support from
an i dent. dispute jon service shoald be lodged prior to the mardatory timeframe ending.

#Aopeals may be made through the Land 2nd Environment Court
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Aboriginal Cultural Heritage Act, 2003 and complementary Torres Strait Islander Cultural heritage Act 2003

This Act was put in place to recognise, protect and conserve Aboriginal cultural heritage in Queensland. A
fundamental principle of the Act outlined in Division 5(1b) is that Aboriginal people should be recognised as the
primary guardians, keepers and knowledge holders of Aboriginal cultural heritage’.

The Act defines Aboriginal cultural heritage as anything that is:

a) asignificant Aboriginal area in Queensland, or

b) a significant Aboriginal object, or

c) evidence, of archaeological or historic significance, of Aboriginal occupation of an area of Queensland.
Under the Act Aboriginal cultural heritage can include both

a) archaeological or historical sites that are visibly identifiable or recorded in oral or written history or b) sites
and places that are not visibly identifiable.
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a) The Act does provide an recognition of Traditional Owners ownership of heritage above specialists ie
archaeologists
b) Problems in practice:
a) Significance is based on objects or tangible heritage — not on culture as living
b) Duty of Care Guidelines and disturbance categories lead to destruction of Aboriginal sites
c) Focus on Traditional Owners can divide communities as does not recognise historical connections —
unlike NSW
d) Lack of archaeological input into this process either community or specialist driven has lead to
destruction of sites
e) “Traditional Owners have to respond to development proposals (if aware of them) and demonstrate
their cultural heritage places or objects exist — requiring funding/resources they don’t have” (ALC
2010)



Localised, collaborative,
holistic and engaging
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